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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division,  Employment 
Standards  Administration 

29  CFR  Part  1 

Procedures  for  Predetermination  of 
Wage  Rates 

agency:  Wage  and  Hour  Division, 
Labor. 

action:  Proposed  rule. 

SUMMARY:  This  document  is  a  proposal 
to  reexamine  and  revise  our  procedures 
in  Part  1  for  predetermination  of  wage 
rates.  The  test  for  determining  what 
constitutes  a  prevailing  wage  is 
clarified.  In  addition,  there  are 
clarifications  of  the  use  of  wage 
determinations,  modirications,  and 
supersedeas  wage  determinations,  and 
the  necessary  corrective  action  when  an 
erroneous  schedule  of  wage 
determinations  (building,  heavy, 
highway,  residential)  is  included  in 
bidding  documents  and  contracts. 
date:  Comments  must  be  received  on  or 
before  Februaiy  26, 1980. 

ADDRESS:  Submit  comments  to:  Mrs. 
Dorothy  P.  Come,  Assistant 
Administrator,  Wage  and  Hour  Division, 
Department  of  Labor,  Room  S3502,  200 
Constitution  Ave.,  N.W„  Washington. 
D.C.  20210.  Phone:  (202)  523-8333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Dorothy  P.  Come,  Assistant 
Administrator,  Wage  and  Hour  Division, 
Department  of  Labor,  Room  S3502,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210.  Phone:  (202)  523-8333. 
SUPPLEMENTARY  INFORMATION:  The 
definition  of  “prevailing  wage”  in 
§  1.2(a)  is  changed  under  this  proposal 
to  explicitly  include  fringe  benefits  in 
the  wage  determination  process,  and  to 
clarify  treatment  of  differences  in  wages 
due  solely  to  the  time  in  which  the 
wages  are  paid. 

Although  no  changes  are  proposed  in 
the  current  method  of  determining 
pievailing  wages  by  surveying  the 
number  employed  in  each  classification 
in  the  peak  work  week  on  each  project, 
suggestions  are  invited  regarding  the 
advisability  and  feasibility  of 
alternatives,  such  as  surveying  the  total 
number  of  man-hours  worked  on  similar 
projects  in  each  classification  or  the 
number  employed  in  each  classification 
on  similar  projects  in  the  area  at  a 
pa.'-ticular  point  in  time,  with 
consideration  for  the  availability  of 
w'age  rate  data  under  the  alternative 
methods. 

I'he  use  of  modifications  of  wage 
determinations  has  created  problems.  In 
many  cases  agencies  have  declined  to 
use  modifications  on  the  basis  that  they 


w'ere  received  later  than  10  days  before 
bid  opening,  even  though  it  may  have 
been  feasible  to  notify  bidders  of  the 
modification  prior  to  bid  opening.  The 
proposed  amendment  to  §  1.6  (formerly 
§  1.7)  would  require  a  contracting 
agency  to  use  a  modification  unless  it 
finds  that  there  is  not  a  reasonable  time 
still  available  after  receipt  of  the 
modification  to  notify  bidders  of  the 
modification.  Section  1.6  would  also 
expressly  state  the  intent  of  the 
Department  of  Labor  that 
“modifications"  to  wage  determinations 
are  changes  in  the  rates  occasioned  by 
updating  of  prevailing  wage 
determinations  to  reflect  current 
prevailing  wage  rates,  as  distinguished 
from  a  determination  that  an  erroneous 
wage  determination  has  been  issued  or 
utilized  by  the  agency. 

Additional  problems  have  arisen  from 
delay  in  awarding  a  contract  after  bid 
opening.  General  wage  determinations 
(i.e.,  those  published  in  the  Federal 
Register)  now  have  no  expiration  date. 
Accordingly,  it  is  proposed  that  if  the 
contract  is  not  awarded  within  60  days 
after  bid  opening,  any  modification 
published  in  the  Federal  Register  prior 
to  award  of  the  contract  shall  be 
effective  with  respect  to  that  contract 
unless  the  agency  requests  and  obtains 
an  extension  from  the  Administrator. 

From  time  to  time  problems  have 
arisen  because  of  use  of  wage  rate 
schedules  (e.g.,  building,  heavy', 
highway,  residential)  not  properly 
applicable  to  a  project.  Therefore  a  new 
subsection  1.6(fj  is  proposed  which 
would  provide  that  if  the  contract 
includes  a  schedule  of  rates  w'hich  by  its 
terms  or  the  provisons  of  this  part  is  not 
applicable  to  the  work  to  be  performed, 
or  if  an  incorrect  project  wage 
determination  is  issued  on  the  basis  of 
an  inaccurate  description  of  the  project 
or  its  location,  the  correct  schedule  is  to 
be  included  in  the  contract  by  whatever 
means  are  apporpiale  (such  as 
supplemental  or  change  order).  Sec 
Comptroller  General  Opinion  No.  B- 
179871  (April  1, 1975),  75-1  CPD  ^189, 
Similarly,  if  a  wage  determination  is 
erroneously  omitted,  it  is  to  be  included. 
These  types  of  errors  can  be  corrected 
at  any  time,  and  the  10-day  rule 
applicable  to  modifications  of  wage 
determinations  is  inapplicable  to  such 
errors. 

A  new  subsection  1.6(g)  is  also 
proposed  to  explain  the  application  of 
wage  determinations  where  federal 
assistance  is  not  approved  until  after 
contract  award  or  the  start  of 
construction. 

Section  1.7  (formerly  §  1.8)  has  been 
revised  to  clarify  the  scope  of  wage  rate 
surveys  w'here  there  is  insufficient 


current  construction  in  the  county  where 
the  work  is  to  be  performed,  and  to 
incorporate  in  the  regulations  the 
Department’s  practice  concerning 
issuance  of  classifications  of  laborers 
and  mechanics,  based  upon  differences 
in  work  performed,  not  skill  or 
supervisory  functions. 

Provisions  for  wage  determination 
hearings  before  Administrative  Law 
Judges  are  proposed  to  be  deleted 
because  as  a  result  of  the  time- 
consuming  nature  of  such  proceedings, 
hearings  are  no  longer  conducted,  and 
more  expedited  appeals  are  available  at 
the  Wage  Appeals  Board. 

All-Agency  Memoranda  Nos.  130  and 
131  have  been  incorporated  as  an 
appendix  to  this  part  to  provide 
clarification  of  the  application  of  wage 
schedules. 

Other  changes  are  minor  and  largely 
editorial  in  nature. 

It  has  been  determined  that  the 
proposed  amendments  to  these 
regulations  do  not  warrant  preparation 
of  a  regulatory  analysis  within  the 
meaning  of  Executive  Order  12044  and 
the  Department  of  Labor's  guidelines  (44 
FR  5570). 

Accordingly,  it  is  proposed  to  revise 
Part  1  as  set  forth  below. 

Signed  at  Washington,  D.C.,  on  this  21sl 
day  of  December,  1979. 

Donald  Elisburg, 

Assistant  Secretary  of  Labor,  Employ  mant 
Standards  Administration. 

PART  l—PROCEDURES  FOB 
PREDETERMINATION  OF  WAGE 
RATES 

Sec. 

1.1  Purpose  and  scope. 

1.2  Definitions. 

1.3  Obtaining  and  compiling  wage  rule 
information. 

1.4  Outline  of  agency  construction 
programs. 

1.5  Procedure  for  requesting  wage 
determinations. 

1.6  Use  and  effectiveness  of  wage 
determinations. 

1.7  Scope  of  consideration. 

1.8  Reconsideration  by  the  Administrafoi. 

1.9  Review  by  Wage  Appeals  Board. 
Appendix  A. 

Appendix  B. 

Appendix  C. 

Authority:  5  U.S.C.  301;  R  S.  161.  64  Stat. 
1267;  Reorganization  Plan  No.  14  of  1950,  5 
U.S.C.  Appendix:  29  U.S.C.  259;  40  U.S.C. 

276a — 276a-7:  40  U.S.C.  276c:  and  the  laws 
listed  in  Appendix  A  of  this  Part. 

§  1.1  Purpose  and  scope. 

(a)  The  procedural  rules  in  this  part 
apply  under  the  Davis-Bacon  Act  (46 
Stat.  1494,  as  amended;  40  U.S.C.  276a — 
276a-7)  and  other  statutes  listed  in 
Appendix  A  to  this  part  which  provide 
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for  the  payment  of  minimum  wages, 
including  fringe  benefits  to  laborers  and 
mechanics  engaged  in  construction 
activity  under  contracts  entered  into  or 
financed  by  or  with  the  assistance  of 
agencies  of  the  United  States  or  the 
District  of  Columbia,  based  on 
determinations  by  the  Secretary  of 
Labor  of  the  wage  rates  and  fringe 
benefits  prevailing  for  the  corresponding 
classes  of  laborers  and  mechanics 
employed  on  projects  similar  to  the 
contract  work  in  the  local  areas  where 
such  work  is  to  be  performed.  Functions 
of  the  Secretary  of  Labor  under  these 
statutes  and  under  Reorganization  Plan 
No.  14  of  1950  (64  Stat.  1267,  5  U.S.C. 
Appendix),  except  those  assigned  to  the 
Wage  Appeals  Board  (see  29  CFR  Part 
7),  have  been  delegated  to  the  Assistant 
Secretary  of  Labor  for  Employment 
Standards  who  in  turn  has  delegated  the 
functions  to  the  Administrator  of  the 
Wage  and  Hour  Division,  and 
authorized  representatives. 

(b)  The  regulations  in  this  part  set 
forth  the  procedures  for  making  and 
applying  such  determinations  of 
prevailing  wage  rates  and  fringe  benefits 
pursuant  to  the  Davis-Bacon  Act,  each 
of  the  other  statutes  listed  in  the 
Appendix  A,  any  other  Federal  statute 
providing  for  determinations  of  such 
wages  by  the  Secretary  of  Labor  in 
accordance  with  the  provisions  of  the 
Davis-Bacon  Act,  and  such  other 
statutes  as  may,  from  time  to  time, 
confer  upon  the  Secretary  of  Labor 
similar  wage  determining  authority. 

(c)  Procedures  set  forth  in  this  part  are 
applicable,  unless  otherwise  indicated, 
both  to  general  wage  determinations 
published  in  the  Federal  Register  for 
contracts  in  spccined  localities,  and  to 
project  wage  determinations  for  use  on 
contract  work  to  be  performed  on  a 
specific  project. 

§  1.2  Definitions.* 

(a)  The  term  “wages"  (and  its  singular 
form)  has  the  meaning  prescribed  in 
section  1(b)  of  the  Davis-Bacon  Act  (40 
U.S.C.  27Ga(b)).  It  includes  the  basic 
hourly  rate  of  pay  and  the  rate  of 
contributions  or  payments  for  bona  fide 
fringe  benefits. 

(1)  A  "w'age”  shall  be  deemed  to  be 
the  “prevailing  w'age"  if  it  is  the  wage 
(hourly  rate  of  pay  and  fringe  benefits) 
paid  to  the  gi  eatest  number  of  laborers 
or  mechanics  in  the  classification  on 
similar  projects  in  the  area  during  the 
period  in  question,  provided  that  the 
wage  is  paid  to  at  least  30%  of  those 
employed  in  the  classification.  If  the 

'These  definilions  are  not  intended  to  restrict  the 
meaning  of  the  terms  as  used  in  the  applicable 
statutes. 


same  wage  (hourly  rate  of  pay  and 
fringe  benefits)  is  not  paid  to  at  least 
30%  of  those  employed  in  the 
classification  during  the  period  in 
question,  the  “prevailing  wage"  shall  be 
deemed  to  be  the  average  of  the  basic 
hourly  rates  of  pay  plus  the  average  of 
the  rates  of  contributions  or  payments 
for  bona  fide  fringe  benefits,  weighted 
by  the  total  employed  in  the 
classification. 

(2)  In  determining  the  “prevailing 
wages"  at  the  time  of  issuance  of  a  wage 
determination,  the  Administrator  will  be 
guided  by  paragraph  (a)(1)  of  this 
section  and  will  consider  the  types  of 
information  listed  in  §  1.3(b)  of  this  part. 
In  applying  paragraph  (a)(1),  where 
differences  in  wages  paid  during  the 
period  in  question  are  due  solely  to  the 
point  in  time  at  which  the  wages  were 
paid,  wages  paid  at  the  earlier  point  in 
time  will  be  considered  to  have  been 
paid  at  the  current  wage. 

(b)  The  term  “area"  in  determining 
wage  rates  under  the  Davis-Bacon  Act 
and  the  prevailing  wage  provisions  of 
the  other  statutes  listed  in  Appendix  A 
shall  mean  the  city,  town,  village, 
county  or  other  civil  subdivision  of  the 
State  in  which  the  work  is  to  be 
performed. 

(c)  The  term  “Administrator"  shall 
mean  the  Administrator  of  the  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  or  authorized 
representative.  In  the  absence  of  the 
Wage-Hour  Administrator,  the  Deputy 
Administrator  of  the  Wage  and  Hour 
Division  is  designated  to  act  for  the 
Administrator  under  this  part.  Except  as 
otherwise  provided  in  this  part,  the 
Assistant  Administrator  for  Government 
Contract  Wage  Standards  is  the 
authorized  representative  of  the 
Administrator  for  the  performance  of 
functions  relating  to  the  making  of  wage 
determinations. 

(d)  The  term  “agency”  shall  mean  the 
Federal  agency.  State  highway 
department  under  the  Federal-Aid 
Highway  Act  of  1956,  as  amended,  or 
recipient  State  or  local  government 
under  Title  1  of  the  State  and  Local 
Fiscal  As.sistance  Act  of  1972. 

§  1.3  Obtaining  and  compiling  wage  rate 
information. 

For  the  purpose  of  making  wage  rate 
determinations,  the  Administrator  will 
conduct  a  continuing  program  for  the 
obtaining  and  compiling  of  wage  rate 
information. 

(a)  The  Administrator  will  encourage 
the  voluntary  submission  of  wage  rate 
data  by  contractors,  contractors’ 
associations,  labor  organizations,  public 
officials  and  other  interested  parties. 


reflecting  wage  rates  paid  to  laborers 
and  mechanics  on  various  types  of 
construction  in  the  area. 

The  Administrator  will  also  obtain 
data  from  agencies  on  wage  rates  paid 
on  construction  projects  under  their 
jurisdiction.  The  information  submitted 
should  reflect  not  only  the  wage  rates 
paid  a  particular  classification  in  an 
area,  but  also  the  type  or  types  of 
construction  on  which  such  rate  or  rates 
are  paid. 

(b)  The  following  types  of  information 
will  be  considered  in  making  wage  rate 
determinations: 

(1)  Statements  showing  wage  rates 
paid  on  projects.  Such  statements 
should  indicate  the  names  and 
addresses  of  contractors,  including 
subcontractors,  the  locations, 
approximate  costs,  dates  of  construction 
and  types  of  projects,  the  number  of 
workers  employed  in  each  classification 
on  each  project,  and  the  respective  wage 
rates  paid  such  workers. 

(2)  Signed  collective  bargaining 
agreements.  The  Administrator  may 
request  the  parties  to  an  agreement  to 
submit  statements  certifying  to  its  scope 
and  application. 

(3)  W'age  rates  determined  for  public 
construction  by  State  and  local  officials 
pursuant  to  prevailing  wage  legislation. 

(4)  Information  furnished  by  Fedal 
and  State  agencies.  See  §  1.5.  In  making 
wage  rate  determinations  pursuant  to 
Federal-Aid  Highway  Acts  as  codified 
in  23  U.S.C.  113,  the  highway 
department  of  the  State  in  which  a 
project  in  the  Interstate  System  is  to  be 
performed  shall  be  consulted.  Before 
making  a  determination  of  wage  rates 
for  such  a  project  the  Administrator 
shall  give  due  regard  to  the  information 
thus  obtained. 

(5)  Wage  rate  data  submitted  by  the 
Department  of  Labor  by  contracting 
agencies  pursuant  to  29  CFR  5.5(a)(l)(ii). 

(6)  Any  other  information  pertinent  to 
the  determination  of  prevailing  wage 
rates. 

(c)  The  Administrator  will  supplement 
such  information  obtained  on  a 
voluntary  basis  by  such  means  and  from 
whatever  sources  are  determined  to  be 
necessary.  All  information  of  the  types 
described  in  §  1.3(b)  of  this  Part, 
pertinent  to  the  determination  of  the 
wages  prevailing  at  the  time  of  issuance 
of  the  wage  determination,  will  be 
evaluated  in  the  light  of  §  1.2(a)  of  this 
Part. 


§  1.4  Outline  of  agency  construction 
programs. 

To  the  extent  practicable,  at  the 
beginning  of  each  fiscal  year  each 
agency  using  wage  determinations 
under  any  of  the  various  statutes  listed 
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in  Appendix  A  will  furnish  the 
Administrator  with  a  general  outline  of 
its  proposed  construction  programs  for 
the  coming  year  indicating  the  estimated 
number  of  projects  for  which  wage 
determinations  will  be  required,  the 
anticipated  types  of  construction,  and 
the  locations  of  construction.  During  the 
fiscal  year,  each  agency  will  notify  the 
Administrator  of  any  significant  changes 
in  its  proposed  construction  programs, 
as  outlined  at  the  beginning  of  the  fiscal 
year. 

§  1.5  Procedure  for  requesting  wage 
determinations. 

(a) (1)  Except  as  provided  in  paragraph 

(b)  of  this  section,  the  Federal  agency 
shall  initially  request  a  wage 
determination  under  the  Davis-Bacon 
Act  or  any  of  its  related  prevailing  wage 
statutes  by  submitting  Standard  Form 
308  to  the  Department  of  Labor  at  this 
address; 

II.S.  Department  of  Labor,  Employment 
Standards  Administration,  Wage  and  Hour 
Division,  Division  of  Construction  Wage 
Determinations,  Washington,  D.C.  20210. 

The  agency  shall  check  only  those 
classifications  on  the  applicable  form 
which  will  be  needed  in  the 
performance  of  the  work.  Inserting  a 
note  such  as  “entire  schedule”  or  “all 
applicable  classifications”  is  not 
sufficient.  Additional  classifications 
needed  which  are  not  on  the  form  may 
be  typed  in  the  blank  spaces  or  on  a 
separate  list  and  attached  to  the  form. 
The  agency  shall  not  list  classifications 
which  can  be  fitted  into  classifications 
on  the  form,  or  classifications  which  are 
not  generally  recognized  in  the  area  or 
in  the  construction  industry. 

(2)  In  completing  SF-308,  the  agency 
shall  furnish: 

(i)  A  sufficiently  detailed  description 
of  the  work  to  indicate  the  type  of 
construction  involved.  Additional 
description  or  separate  attachment,  if 
necessary  for  identification  of  type  of 
project,  shall  be  furnished. 

(ii)  The  county  (or  other  civil 
subdivision)  and  State  in  which  the 
proposed  project  is  located. 

(3)  Such  request  for  a  wage 
determination  shall  be  accompanied  by 
any  pertinent  wage  payment 
information  which  may  be  available. 
When  the  requesting  agency  is  a  State 
highway  department  under  the  Federal- 
Aid  Highway  Acts  as  codified  in  23 
U.S.C.  113,  such  agency  shall  also 
include  its  recommendations  as  to  the 
w'ages  which  are  prevailing  for  each 
classification  of  laborers  and  mechanics 
on  similar  construction  in  the  immediate 
locality. 

(b)  Whenever  the  wage  patterns  in  a 
particular  area  for  a  particular  type  of 


construction  are  well  settled  and 
whenever  it  may  be  reasonably 
anticipated  that  there  will  be  a  large 
volume  of  procurement  in  that  area  for 
such  a  type  of  construction,  the 
Administrator,  upon  the  request  of  a 
Federal  agency  or  in  his  discretion,  may 
publish  a  general  wage  determination  in 
the  Federal  Register  when,  after 
consideration  of  the  facts  and 
circumstances  involved,  the 
Administrator  finds  that  the  applicable 
statutory  standards  and  those  of  this 
part  will  be  met.  If  there  is  a  general 
wage  determination  applicable  to  the 
project,  the  agency  may  use  it  without 
notifying  the  Department  of  Labor. 

(c)  The  time  required  for  processing 
requests  for  wage  determinations  varies 
according  to  the  facts  and  circumstances 
in  each  case.  An  agency  should 
anticipate  that  such  processing  in  the 
Department  of  Labor  will  t.ake  at  least 
30  days. 

§  1.6  Use  and  effectiveness  of  wage 
determinations. 

(a)(1)  Project  wage  determinations 
initially  issued  shall  be  effective  for  120 
calendar  days  from  the  date  of  such 
determinations.  If  such  a  wage 
determination  is  not  used  in  the  period 
of  its  effectiveness  it  is  void.  If  it 
appears  that  a  wage  determination  may 
expire  between  bid  opening  and 
contract  award  (or  between  initial 
endorsement  under  the  National 
Housing  Act  or  the  execution  of  an 
agreement  to  enter  into  a  housing 
assistance  payments  contract  under 
section  8  of  the  U.S.  Housing  Act  of 
1937,  and  the  start  of  construction)  the 
agency  should  request  a  new  wage 
determination  sufficiently  in  advance  of 
the  bid  opening  to  assure  receipt  prior 
thereto.  However,  when  due  to 
unavoidable  circumstances  a 
determination  expires  before  award  (or 
the  start  of  constniction)  but  after  bid 
opening  (or  initial  endorsement  or  the 
execution  of  the  agreement  to  enter  into 
a  housing  assistance  payments  contract, 
as  appropriate),  the  agency  may,  in 
addition  to  requesting  a  new  wage 
determination,  request  the 
Administrator  to  extend  the  expiration 
date  of  the  w'age  determination  in  the 
bid  specifications.  Such  request  shall  be 
supported  by  a  written  finding  (which 
shall  include  a  brief  statement  of  the 
factual  support  for  the  finding)  by  the 
head  of  the  agency  that  the  extension  of 
the  expi.-ation  date  of  the  determination 
is  necessary  and  proper  in  the  public 
interest  to  prevent  injustice  or  undue 
hardship  or  to  avoid  serious  impairment 
in  the  conduct  of  Government  business. 
The  Administrator  will  either  grant  or 
deny  the  request  for  an  extension  after 


consideration  of  all  of  the 
circumstances. 

(2)  General  wage  determinations 
issued  pursuant  to  §  1.5(b)  and  which 
are  published  in  the  Federal  Register, 
shall  contain  no  expiration  date. 

(b)  Application  of  general  wage 
determinations  to  projects  and 
application  of  project  wage 
determinations  with  more  than  one 
wage  rate  schedule  shall  be  in 
accordance  with  Memoranda  Nos.  130 
and  131  contained  in  Appendix  G  of  this 
part.  Any  question  regarding  application 
of  wage  rate  schedules  or  the  guidelines 
contained  in  Memoranda  Nos.  130  and 
131  shall  be  referred  to  the 
Administrator  for  resolution. 

(c) (1)  Project  and  general  wage 
determinations  may  be  modified  from 
time  to  time  to  keep  them  current.  A 
modification  may  specify  only  the  items 
being  changed,  or  may  be  in  the  form  of 
a  supersedeas  wage  determination, 
which  repleaces  the  entire  wage 
determination.  Such  actions  are 
distinguished  from  a  determination  by 
the  Administrator  under  paragraphs  (d), 
(e)  and  (f)  of  this  section  that  an 
erroneous  wage  determination  has  been 
issued  or  that  the  wrong  wage 
determination  or  wage  rate  schedule  has 
been  utilized  by  the  agency. 

(2)(i)  All  actions  modifying  a  project 
wage  determination  received  by  the 
agency  before  contract  award  (or  the 
start  of  construction  where  there  is  no 
contract  award)  shall  be  effective 
except  as  follows: 

(A)  In  the  case  of  contracts  entered 
into  pursuant  to  competitive  bidding 
procedures,  modifications  received  by 
the  agency  later  than  10  days  before  the 
opening  of  bids  shall  be  effective  unless 
the  agency  finds  that  there  is  not  a 
reasonable  time  still  available  to  notify 
bidders  of  the  modification  and  a  report 
of  the  finding  is  sent  to  the 
Administrator.  No  such  report  shall  be 
required  after  bid  opening. 

(B)  In  the  case  of  those  contracts 
entered  into  under  the  National  Housing 
Act  which  are  not  awarded  pursuant  to 
competitive  bidding  procedures, 
modifications  shall  be  effective  if 
received  prior  to  the  beginning  of 
construction  or  the  date  the  mortgage  is 
initially  endorsed,  which  ever  occurs 
first. 

(C)  In  the  case  of  projects  to  receive 
housing  assistance  payments  under 
section  8  of  the  U.S,  Housing  Act  of 
1937,  if  there  is  no  contract  for  the 
project  awarded  pursuant  to  competitive 
bidding  procedures,  modifications  shall 
be  effective  if  received  prior  to  the 
beginning  of  construction  or  the  date  the 
agreement  to  enter  into  a  housing 
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assistance  payments  contract  is 
executed,  whichever  occurs  first. 

(ii)  Modificatons  to  project  wage 
determinations  and  supersedeas  wage 
determinations  shall  not  be  effective 
after  contract  award,  or  after  the 
beinning  of  construction,  as  appropriate. 

(iii)  Actual  notice  of  a  modiHcation 
(written  or  oral)  shall  constitute  receipt. 

(3)  Ail  actions  modifying  a  general 
wage  determination  shall  be  effective 
with  respect  to  any  project  to  which  the 
determination  applies,  if  published 
before  contract  aw'ard  (or  the  start  of 
construction  where  there  is  no  contract 
award],  except  as  follows: 

(i)  In  the  case  of  contracts  entered 
into  pursuant  to  competitive  bidding 
procedures,  modifications  published 
later  than  10  days  before  the  opening  of 
bids  shall  be  effective  unless  the  agency 
finds  that  there  is  not  a  reasonable  time 
still  available  to  notify  bidders  of  the 
modification  and  a  report  of  the  finding 
is  sent  to  the  Administrator.  No  such 
report  shall  be  required  after  bid 
opening. 

(ii)  In  the  case  of  those  contracts 
entered  into  under  the  National  Housing 
Act  which  are  not  awarded  pursuant  to 
competitive  bidding  procedures, 
modifications  shall  be  effective  if 
published  prior  to  the  beginning  of 
construction  or  the  date  the  mortgage  is 
initially  endorsed,  whichever  occurs 
first. 

(iii)  In  the  case  of  projects  to  receive 
housing  assistance  payments  under 
section  8  of  the  U.S.  Housing  Act  of 
1937,  if  there  is  no  contract  for  the 
project  awarded  pursuant  to  competitive 
bidding  procedures,  modiHcations  shall 
be  effective  if  published  prior  to  the 
beginning  of  construction  or  the  date  the 
agreement  to  enter  into  a  housing 
assistance  payments  contract  is  signed, 
whichever  occurs  first. 

(iv)  If  under  paragraph  (c){3)(i)  of  this 
section  the  contract  has  not  been 
awarded  wdthin  60  days  after  bid 
opening,  or  if  under  paragraph  (c)(3){ii) 
or  (iii)  of  this  section  construction  has 
not  begun  within  GO  days  after  initial 
endorsement  or  the  signing  of  the 
agreement  to  enter  into  a  housing 
assistance  payments  contract,  any 
modifications  published  in  the  Federal 
Register  prior  to  aw'ard  of  the  contract 
or  the  beginning  of  construction,  as 
appropriate,  shall  be  effective  with 
respect  to  that  contract  unless  the 
agency  requests  and  obtains  an 
extension  of  the  60-day  period  from  the 
Administrator.  Such  request  shall  be 
supported  by  a  w'rilten  finding  (which 
shall  include  a  brief  statement  of  the 
factual  support  for  the  finding)  by  the 
head  of  the  agency  that  the  extension  is 
necessary  and  proper  in  the  public 


interest  to  prevent  injustice  or  undue 
hardship  or  to  avoid  serious  impairment 
in  the  conduct  of  Government  business. 
The  Administrator  will  either  grant  or 
deny  the  request  for  an  extension  after 
consideration  of  all  the  circumstances. 

(v)  A  modification  to  a  general  wage 
determination  is  “published”  within  the 
meaning  of  this  section  on  the  date  of 
publication  in  the  Federal  Register,  or  on 
the  date  the  agency  receives  actual 
notice  (written  or  oral)  of  the 
modification  from  the  Department  of 
Labor,  whichever  occurs  first. 

(vi)  Modifications  or  supersedeas 
wage  determinations  to  an  applicable 
general  wage  determination  published 
after  contract  aw'ard  or  after  the 
beginning  of  construction,  as 
appropriate,  shall  not  be  effective. 

(d)  Upon  liis/her  own  initiative  or  at 
the  request  of  an  agency,  the 
Administrator  may  correct  any  wage 
determination  included  in  a  contract 
whenever  the  Administrator  finds  such 
a  wage  determination  contains  clerical 
errors. 

(e)  Notification  (written  or  oral)  by  the 
Department  of  Labor  prior  to  the  award 
of  a  contract  (or  the  start  of  construction 
where  there  is  no  contract  award)  that 
(1)  there  is  included  in  the  bidding 
documents  or  solicitation  the  wrong 
wage  determination  or  the  wrrong 
schedule  of  craft  classifications  and 
rates  in  a  w'age  determination,  or  that  (2) 
a  wage  determination  is  withdrawn 
because  the  Department  of  Labor  has 
determined  that  it  is  erroneous  (as 
distinguished  from  no  longer  current), 
shall  be  effective  immediately  without 
regard  to  paragraph  (c)  of  this  section. 

(f)  The  Administrator  may  issue  a 
wage  determination  after  contract 
award  or  after  the  beginning  of 
construction  if  the  agency  has  failed  to 
incorporate  a  wage  determination  in  a 
contract  required  to  contain  prevailing 
W'age  rates  determined  in  accordance 
with  the  Davis-Bacon  Act,  or  has  used  a 
wage  determination  which  by  its  terms 
or  the  provisions  of  this  part  does  not 
apply  to  the  contract.  Further,  the 
Administrator  may  issue  a  wage 
determination  which  shall  be  applicable 
to  a  contract  after  contract  award  or 
after  the  beginning  of  construction  when 
it  is  found  that  an  erroneous  wage 
determination  has  been  incorporated  in 
the  contract  because  of  an  inaccurate 
description  of  the  project  or  its  location 
in  the  agency’s  request  for  the  wage 
determination.  Under  any  of  the  above 
circumstances,  the  agency  is  to 
incorporate  the  valid  w'age 
determination  in  the  contract 
specifications  retroactively  to  the  date 
of  award,  or  the  beginning  of 
construction,  as  appropriate.  This 


should  be  done  by  whatever  means  the 
agency  deems  appropriate,  including,  for 
example,  terminating  and  resoliciting 
the  contract,  or  amending  the  contract 
through  supplemental  agreement  or 
through  change  order. 

(g)  If  Federal  funding  or  assistance 
under  a  statute  requiring  payment  of 
W'ages  determined  in  accordance  with 
the  Davis-Bacon  Act  is  not  approved 
prior  to  contract  award  or  the  beginning 
of  construction,  as  appropriate,  the 
agency  shall  request  a  wage 
determination  prior  to  approval  of  such 
funds,  which  shall  be  incorporated  in 
the  contract  specifications  retroactively 
to  the  date  of  award  or  the  beginning  of 
construction,  as  appropriate,  provided, 
that  upon  the  request  of  the  head  of  the 
agency  in  individual  cases  the 
Administrator  may  issue  such  a  wage 
determination  to  be  effective  on  the  date 
of  approval  of  Federal  funds  or 
assistance  whenever  the  Administrator 
finds  that  it  is  necessary  and  proper  in 
the  public  interest  to  prevent  injustice  or 
undue  hardship,  provided  further  that 
the  Administrator  finds  no  evidence  of 
intent  to  apply  for  Federal  funding  or 
assistance  prior  to  contract  award  or  the 
start  of  construction,  as  appropriate. 

§  1.7  Scope  of  consideration. 

(a)  In  making  a  wage  determination, 
the  “area”  will  normally  be  the  county 
unless  sufficient  current  wage  data  (data 
on  wages  paid  no  more  than  one  year 
prior  to  the  beginning  of  the  survey  or 
the  request  for  a  wage  determination,  as 
appropriate)  is  unavailable  to  make  a 
wage  determination,  although  multi¬ 
county  wage  determinations  may  be 
issued  where  the  prevailing  wages  are 
substantially  the  same. 

(b)  If  there  has  not  been  sufficient 
similar  construction  to  make  a  wage 
determination  within  the  area  in  the 
past  year,  wages  paid  on  similar 
construction  in  surrounding  counties 
may  be  considered,  provided  that 
projects  in  metropolitan  counties  will 
not  be  used  as  a  source  of  data  for  a 
wage  determination  in  a  rural  county, 
and  projects  in  rural  counties  will  not  be 
used  as  a  source  of  data  for  a  wage 
determination  for  a  metropolitan  county. 

(c)  If  there  has  not  been  sufficient 
similar  construction  in  the  State  in  the 
past  year,  wmges  paid  on  projects 
completed  more  than  one  year  prior  to 
the  beginning  of  the  survey  or  the 
request  for  a  wage  determination,  as 
appropriate,  may  be  considered. 

(d)  Classifications  and  wage  and 
fringe  benefit  rates  will  be  issued  only 
for  identifiable  “classes  of  laborers  and 
mechanics."  Distinctions  between 
classifications  are  based  upon 
differences  in  the  v/ork  performed,  not 
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upon  skill  and  supervisory  functions.  A 
semi-skilled  classiHcation  of  laborers  or 
helpers,  for  example,  is  issued  when  the 
classification  as  utilized  in  the  area 
performs  a  scope  of  duties  which 
distinguishes  it  from  other 
classiHcations  in  the  area.  Prevailing 
wages  for  apprentices  and  trainees  are 
not  issued  on  wage  determinations,  but 
their  use  is  permitted  in  accordance 
with  §  5.5(a)(4)  of  part  5. 

§  1.8  Reconsideration  by  the 
Administrator. 

Any  interested  person  may  seek 
l  econsideration  of  a  wage  determination 
issued  under  this  part  or  of  a  decision  of 
the  Administrator  regarding  application 
of  a  wage  determination.  Such  a  request 
for  reconsideration  shall  be 
accompanied  by  a  full  statement  of  the 
interested  person’s  views  and  any 
supporting  wage  data  or  other  pertinent 
information. 

§  1.9  Review  by  Wage  Appeals  Board. 

Any  interested  person  may  appeal  to 
the  Wage  Appeals  Board  for  a  review  of 
a  wage  determination  or  its  application 
made  under  this  part,  after 
reconsideration  by  the  Administrator 
has  been  sought  pursuant  to  §  1.8  and 
denied.  Any  such  appeal  may,  in  the 
discretion  of  the  Wage  Appeals  Board, 
be  received,  accepted,  and  decided  in 
accordance  with  the  provisions  of  29 
CFR  Part  7  and  such  other  procedures  as 
the  Board  may  establish. 

Appendix  A 

Statutes  Related  to  the  Davis-Bacon  Act 
Requiring  Payment  of  Wages  at  Rates 
Predetermined  by  the  Secretary  of  Labor 

1.  The  Davis-Bacon  Act  (secs.  1-7,  46  Stat. 
1494.  as  amended;  Pub.  L  74-403,  40  U.S.C. 
276a-276a-7). 

2.  National  Housing  Act  (sec.  212  added  to 
c.  847,  48  Stat.  1246,  by  sec.  14,  53  Stat.  807;  12 
U.S.C.  1715c  and  repeatedly  amended). 

3.  Housing  Act  of  1950  (college  housing) 
(amended  by  Housing  Act  of  1959  to  add 
labor  provisions,  73  Stat.  681;  12  U.S.C. 
1749a(f)). 

4.  Housing  Act  of  1959  (sec.  401(f)  of  the 
Housing  Act  of  1950  as  amended  by  Pub.  L 
86-372.  73  Slat.  681;  12  U.S.C.  1701q{c)(3)). 

5.  Commercial  Fisheries  Research  and 
Development  Act  of  1964  (sec.  7,  78  Stat.  199; 
16  U.S.C.  779e(b)). 

6.  Library  Services  and  Construction  Act 
(sec.  7(a).  78  Stat.  13;  20  U.S.C.  355c(a)(4).  as 
amended). 

7.  National  Technical  Institute  for  the  Deaf 
Act  (sec.  5(b)(5),  79  Stat.  126;  20  U.S.C. 
684(b)(5)). 

8.  National  Foundation  on  the  Arts  and 

I  lumanities  Act  of  1965  (sec.  5(k),  79  Stat.  846 
as  amended;  20  U.S.C.  954(j)). 

9.  Elementary  and  Secondary  Education 
Act  of  1965  as  amended  by  Elementary'  and 
Secondary  and  other  Education  Amendments 
of  1969  (sec.  423  as  added  by  Pub.  L.  91-230, 


title  IV,  sec.  401(a)(10).  84  Stat.  169,  and 
renumbered  sec.  433,  by  Pub.  L  92-318;  title 
III,  sec.  301(a)(1).  86  Stat.  326;  20  U.S.C. 
1232(b)).  Under  the  amendment  coverage  is 
extended  to  all  programs  administered  by  the 
Commissioner  of  Education. 

10.  The  Federal-Aid  Highway  Act  of  1956 
(sec.  108(b).  70  Stat.  378,  recodified  at  72  Stat. 
895;  23  U.S.C.  113(a),  as  amended),  see 
particularly  the  amendments  in  the  Federal- 
Aid  Highway  Act  of  1963  (Pub.  L  90-495, 62 
Stat,  815). 

11.  Indian  Self-Determination  and 
Education  Assistance  Act  (sec.  7,  88  Stat 
2205;  25  U.S.C.  450e). 

12.  Indian  Health  Care  Improvement  Act 
(sec.  303(b).  90  Stat  1407;  25  U.S.C.  1633(b)). 

13.  Rehabilitation  Act  of  1973  (sec. 

306(b)(5),  87  Stat.  384,  29  U.S.C.  776(b)(5)). 

14.  Comprehensive  Employment  and 
Training  Act  of  1973  (sec.  606,  87  Stat.  880, 
renumbered  sec.  706  by  83  Stat.  1845;  29 
U.S.C.  986;  also  sec.  604,  88  Stat  1846;  29 
U.S.C.  964(b)(3)). 

15.  State  and  Local  Fiscal  Assistance  Act 
of  1972  (sec.  123(a)(6),  86  Stat  933;  31  U.S.C. 
1240(a)(6)). 

16.  Federal  Water  Pollution  Control  Act 
(sec.  513  of  sec.  2.  86  Stat.  894;  33  U.S.C.  1372). 

17.  Veterans  Nursing  Home  Care  Act  of 
1964  (78  Stat  502,  as  amended;  38  U.S.C. 
5035(a)(8)). 

18.  Postal  Reorganization  Act  (sec. 
410(b)(4)(C);  84  Stat  726  as  amended;  39 
U.S.C.  410(b)(4)(C)). 

19.  National  Visitors  Center  Facilities  Act 
of  1968  (sec.  110,  32  Stat  45;  40  U.S.C.  808). 

20.  Appalachian  Regional  Development  Act 
of  1965  (sec.  402,  79  Stat.  21;  40  U.S.C.  App. 
402). 

21.  Health  Services  Research,  Health 
Statistics,  and  Medical  Libraries  Act  of  1974 
(sec.  107,  see  sec.  306(h)(2)  thereof,  83  Stat. 
370,  as  amended  by  90  Stat.  378;  42  U.S.C. 
242m(h)(2)). 

22.  Hospital  Survey  and  Construction  Act, 
as  amended  by  the  Hospital  and  Medical 
Facilities  Amendments  of  1964  (sec.  605(a)(5), 
78  Stat.  453;  42  U.S.C.  291e(a)(5)). 

23.  Health  Professions  Education 
Assistance  Act  (sec.  303(b),  90  Stat.  2254;  42 
U.S.C.  293a(g)(l)(C);  also  sec.  308a.  90  Stat. 
2256,  42  U.S.C.  293a(c)(7)). 

24.  Nurse  Training  Act  of  1964  (sec. 
941(a)(1)(C).  89  Stat.  364;  42  U.S.C.  296a(b)(5)). 

25.  Heart  Di.sease,  Cancer,  and  Stroke 
Amendments  of  1965  (sec.  904,  as  added  by 
sec  2.  79  Stat.  928;  42  U.S.C.  299d(b)(4)). 

26.  Safe  Drinking  Water  Act  (sec.  2(a),  see 
see.  1450e  thereof.  88  Stat.  1691;  42  U.S.C. 
300j-9(e)). 

27.  National  Health  Planning  and 
Resources  Act  (sec.  4,  see  sec.  1604(b)(1)(H). 
88  Stat.  2261,  42  U  S.C.  300o-3(b)(l)(H)). 

28.  U.S.  Housing  Act  of  1937,  as  amended 
and  recodified  (88  Stat.  667;  42  LLS.C.  1437j). 

29.  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1906  (secs.  110,  311.  503, 
1003,  80  Stat.  1259, 1270, 1277, 1284;  42  U.S.C. 
3310;  12  U.S.C.  1715c;  42  U.S.C.  1437j). 

30.  Slum  clearance  program:  Housing  Act  of 
1949  (sec.  109,  63  Stat.  419,  as  amended:  42 
U.S.C.  1459). 

31.  Farm  housing:  Housing  Act  of  1964 
(adds  sec.  516(f)  to  Housing  Act  of  1949  by 
sec.  503,  78  Slat.  797;  42  U.S.C.  1486(f)). 


32.  Housing  Act  of  1961  (sec.  707,  added  by 
sec.  907,  79  Stat.  496,  as  amended;  42  U.S.C. 
1500C-3). 

33.  Defense  Housing  and  Community 
Facilities  and  Services  Act  of  1951  (sec.  310, 
65  Stat.  307;  42  U.S.C.  1592i). 

34.  Special  Health  Revenue  Sharing  Act  of 
1975  (sec.  303,  see  sec.  222(a)(5]  thereof,  88 
Stat.  324:  42  U.S.C.  2689j(a)(5)). 

35.  Economic  Opportunity  Act  of  1964  (sec. 
607,  78  Stat.  532;  42  U.S.C.  2947). 

36.  Headstart,  Economic  Opportunity,  and 
Community  Partnership  Act  of  1974  (sec.  11, 
see  sec.  811  thereof.  88  Stat.  2327;  42  U.S.C. 
29923). 

37.  Housing  and  Urban  Development  Act  of 
1965  (sec.  707,  79  Stat.  492  as  amended;  42 
U.S.C.  3107), 

38.  Older  Americans  Act  of  1965  (sec.  502, 
Pub.  L.  89-73,  as  amended  by  sec.  501,  Pub.  L 
93-29;  87  Stat.  50;  42  U.S.C.  3041a(a)(4)). 

39.  Public  Works  and  Economic 
Development  Act  of  1965  (sec.  712,  79  Stat. 

575  as  amended;  42  U.S.C.  3222). 

40.  Juvenile  Delinquency  Prevention  Act 
(sec.  1,  86  Stat.  536;  42  U.S.C.  3884). 

41.  New  Communities  Act  of  1968  (sec. 
410.82  Stat.  516: 42  U.S.C.  3909). 

42.  Urban  Growth  and  New  Community 
Development  Act  of  1970.  (sec.  727(f),  84  Stat, 
1803:  42  U.S.C.  4529). 

43.  Domestic  Volunteer  Service  Act  of  1973 
(sec.  406,  87  Stat.  410;  42  U.S.C.  5046). 

44.  Housing  and  Community  Development 
Act  of  1974  (secs.  110,  802(g),  83  Stat.  649,  724; 
42  U.S.C.  5310, 1440(g)). 

45.  Developmentally  Disabled  Assitance 
and  Bill  of  Rights  Act  (sec.  126(4),  89  Stat.  488; 
42  U.S.C.  6042(4):  title  1.  sec.  HI.  89  Stat.  491; 
42  U.S.C.  6063(b)(19)), 

46.  National  Energy  Conservaion  Policy  Act 
(sec.  312,  92  Stat.  3254;  42  U.S.C.  6371j). 

47.  Public  Works  Employment  Act  of  1976 
(sec.  109.  90  Stat.  1001;  42  U.S.C.  6708;  also 
sec.  208,  90  Stat.  1006;  42  U.S.C.  6728). 

48.  Energy  Conservation  and  Production 
Act  (sec.  45(h),  90  Stat.  1168;  42  U.S.C. 
6881(h)). 

49.  Solid  Waste  Disposal  Act  (sec.  2,  90 
Stat.  2828:  42  U.S.C.  6979). 

50  Rail  Passenger  Service  Act  of  1970  (sec. 
405d.  84  Slat.  1337;  45  U.S.C.  565(d)). 

51.  Urban  Mass  Transportation  Act  of  1964 
(sec.  10,  78  Stat.  307;  renumbered  sec.  13  by 
88  Stat.  715:  49  U.S.C.  1609). 

52.  Highway  speed  ground  transportation 
study  (sec.  6(b).  79  Stat.  893;  49  U.S.C. 

1636(b)). 

53.  Airport  and  Airway  Development  Act 
of  1970  (sec.  22(b),  84  Stat.  231;  49  U.S.C. 
1722(b)). 

54.  Federal  Civil  Defense  Act  of  1950  (50 
U.S.C.  App.  2281(i). 

55.  National  Capital  Transportation  \ct  of 
1905  (sec.  3(b)(4).  79  Stat;  40  U.S.C.  682(b)(4). 

Note. — Repealed  Dec.  9, 1969  and  labor 
standards  incorporated  in  sec.  1-1431  of  the 
District  of  Columbia  Code). 

56.  Model  Secondary  School  for  the  Deaf 
Act  (sec.  4.  80  Stat.  1027,  Pub.  L.  89-694,  but 
not  in  the  United  States  Code). 

57.  Delaware  River  Basin  Comp-act  (sec. 
15.1,  75  Stat.  714,  Pub.  L.  87-328)  (considered 
a  statute  for  purposes  of  this  part  but  not  in 
the  United  Stales  Code). 
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Appendix  B 
Boston  Region 

For  the  States  of  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor, 
fFK  Federal  Building.  Government  Center. 
Room  1612C,  Boston,  Massachusetts  02203 
(telephone:  617-223-5565). 

New  York  Region 

For  the  States  of  New  Jersey  and  New  York 
and  for  the  Canal  Zone,  Puerto  Rico,  and  the 
Virgin  Islands: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor, 
1515  Broadway,  Room  3300,  New  York,  New 
York  10036  (telephone:  212-399-5443). 

Philadelphia  Region 

For  the  States  of  Delaware,  Maryland, 
Pennsylvania,  Virginia,  and  West  Virginia, 
and  the  District  of  Columbia: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor, 
Gateway  Building,  Room  15220,  3535  Market 
Street,  I^ladelphia,  Pennsylvania  19104 
(telephone  215-596-1193), 

Atlanta  Region 

For  the  States  of  Alabama,  Florida, 

Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and  Tennessee: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration.  U.S.  Department  of  Labor, 
1371  Peachtree  Street,  N.E.,  Room  305, 

Atlanta,  Georgia  30309  (telephone:  404-681- 
4801). 

Chicago  Region 

For  the  States  of  Illinois,  Indiana,  Michigan, 
Minnesota.  Ohio,  and  Wisconsin: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor, 

230  South  Dearborn  Street,  8th  Floor, 

Chicago,  Illinois  60604  (telephone:  312-353- 
7249). 

Dallas  Region 

For  the  States  of  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Sta.ndards 
Administration,  U.S.  Department  of  Labor. 

555  GrilTtn  Square  Building,  Young  and 
Griffin  Streets,  Dallas,  Texas  75202 
(telephone:  214-767-6891). 

Kansas  City  Region 

For  the  States  of  Iowa,  Kansas,  Missouri, 
and  Nebraska: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor. 
Federal  Office  Building,  Room  2000. 911 
Walnut  Street,  Kansas  City,  Missouri  64106 
(telephone:  816-374-5388). 

Denver  Region 

For  the  States  of  Colorado,  Montana.  North 
Dakota,  South  Dakota,  Utah,  and  Wyoming: 


Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor, 
Federal  Office  Building,  Room  1440, 1961 
Stout  Street,  Denver,  Colorado  80294 
(telephone:  304-837-4613). 

San  Francisco  Region 
For  the  States  of  Arizona.  California, 
Hawaii,  and  Nevada: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration,  U.S.  Department  of  Labor, 
450  Golden  Gate  Avenue,  Room  10353,  San 
Francisco.  California  94102  (telephone:  415- 
556-3592). 

Seattle  Region 

For  the  States  of  Alaska,  Idaho,  Oregon, 
and  Washington: 

Assistant  Regional  Administrator  for 
Wage-Hour,  Employment  Standards 
Administration.  U.S.  Department  of  Labor, 
Federal  Office  Building,  Room  4141, 909  First 
Avenue,  Seattle,  Washington  98174 
(telephone:  206-442-1916). 

Appendix  C 

All  Agency  Memorandum  No.  130 
To:  All  Government  Contracting  Agencies 
and  the  District  of  Columbia 
From;  Xavier  M.  Vela,  Administrator 
Subject:  Application  Of  The  Standard  Of 
Comparison  “Projects  Of  A  Character 
Similar"  Under  The  Davis-Bacon  And 
Related  Acts 

The  purpose  of  this  memorandum  is  to  set 
forth  present  policies  of  the  W'^age  and  Hour 
Division  with  regard  to  the  determination  of 
“projects  of  a  character  similar  to  the 
contract  w'ork"  for  wage  determination 
purposes.  The  guidelines  contained  in  the 
memorandum  are  to  be  used  by  the 
contracting  agencies  in  selecting  the  proper 
schedules(s)  of  wage  rates  from  the  Federal 
Register  and  in  instructing  contractors 
regarding  the  application  of  multiple 
schedules.  This  memorandum  supersedes  All 
Agency  Memorandum  No.  88  (July  19, 1963). 

The  Davis-Bacon  and  related  Acts  require 
the  Secretary  of  Labor  to  determine  the 
prevailing  wage  rates  for  corresponding 
classes  of  laborers  a.nd  mechanics  on  projects 
in  the  area  wliich  are  of  a  “character  similar" 
to  the  proposed  contract  work  to  w'hich  the 
determination  will  be  applied.  The 
Departments  Wage  Appeals  Board  in  a 
decision  specifically  relating  to  high-rise 
apartment  buildings  (WAB  Case  No.  76-11, 
dated  January  27, 1977)  stated: 

The  test  of  whether  a  project  is  of  a 
character  similar  to  another  project  refers  to 
the  nature  of  the  project  itself  in  a 
construction  sense,  not  to  whether  union  or 
nonunion  wages  are  paid  or  whether  union  or 
nonunion  workers  are  employed.  Since  the 
1935  amendments  to  the  Davis-Bacon  Act.  the 
statutory  focus  has  always  been  on  the 
char.acter  of  the  project  it.self  rather  than  on 
who  was  employed  on  the  project  or  how 
much  he  or  she  was  being  p.'iid. 

Again,  in  a  decision  relating  to  a  water 
treatment  plant  project  (WAB  Case  No.  77- 
20,  dated  September  30, 1977),  the  Board 
stated:  “When  it  is  clear  from  the  nature  of 
the  project  itself  in  a  construction  sense  that 


it  is  to  be  categorized  as  either  building, 
heavy,  or  highway  construction  it  is  not 
necessary  to  resort  to  an  area  practice  survey 
to  determine  the  appropriate  categorization 
of  the  project." 

Generally  construction  projects  are 
classified  as  either  Building,  Heavy,  Highway 
or  Residential. '  Below  are  descriptions  of 
these  classifications  with  an  illustrative 
listing  of  the  kinds  of  projects  that  are 
generally  included  within  the  classification. 
Contracting  agencies  should  utilize  these 
descriptions  and  illustrations  in  carrying  out 
their  responsibilities,  to  insure  a  uniform  and 
consistent  administration  of  the  Davis-Bacon 
and  related  prevailing  wage  statutes.  The 
advertised  and  contract  specifications  should 
identify  as  specifically  as  possible  the 
segments  of  work  to  which  the  schedules  wdll 
apply.  Note,  however,  that  the  descriptions 
and  illustrations  are  guides.  Contracting 
agencies  should  seek  a  determination  from 
the  Department  of  Labor  on  close  questions 
or  when  the  appropriate  classification  is  in 
dispute.  In  making  this  determination  w'here 
a  project  does  not  readily  fall  within  any 
category,  the  Department  of  Labor  may 
consider  wages  being  paid  on  analogous 
projects  as  an  indication  of  the  proper 
category.  As  stated  by  the  Wage  Appeals 
Board  in  WAB  Case  No.  77-23,  dated 
December  30, 1977:  “Wages,  however,  are 
only  one  indication.  It  is  also  necessary  to 
look  at  other  characteristics  of  the  project, 
including  the  construction  techniques,  the 
material  and  equipment  being  used  on  the 
project,  the  type  of  skills  called  for  on  the 
project  work  and  other  similar  factors  which 
W'ould  indicate  the  proper  category  of 
construction." 

Building  Construction 

Building  construction  generally  is  the 
construction  of  sheltered  enclosures  with 
walk-in  access  for  the  purpose  of  housing 
persons,  machinery,  equipment,  or  supplies.  It 
includes  all  construction  of  such  structures, 
the  installation  of  utilities  and  the  installation 
of  equipment,  both  above  and  below  grade 
level,  as  well  as  incidental  grading,  utilities 
and  paving.  Additionally,  such  structures 
need  not  be  “habitable”  to  be  building 
construction.  The  installation  of  heavy 
machinery  and/ or  equipment  does  not 
generally  change  the  project's  character  as  a 
building. 


*  Generally,  for  wage  detcrminalioa  purposes,  a 
projecl  consists  of  all  construction  necessary  to 
complete  u  facility  regardless  of  the  number  of 
contracts  involved  so  long  as  ail  contracts  awarded 
are  closely  related  in  purpose,  time  and  place.  For 
example,  demolition  or  site  work  prepa.-atory  to 
building  construction  is  considered  a  part  of  the 
building  project  for  wage  determination  purposes. 
Where  a  project,  such  as  a  water  and  sewage 
treatment  plant,  includes  construction  items  that  in 
themselves  would  be  otherwise  classified,  a 
multiple  classification  may  be  justified  if  such 
confitruction  items  are  a  substantial  part  of  the 
project.  Further,  however,  a  separate  classification 
would  not  apply  if  such  construction  items  are 
merely  incidental  to  the  total  project  to  which  they 
are  closely  related  in  function.  For  example,  water 
or  sewer  line  work  which  is  a  part  of  a  building 
project  would  not  generally  be  separately  classified. 
Where  construction  is  "incidental”  in  function,  2U 
percent  of  project  cost  is  used  as  a  rough  guide  for 
determining  when  construction  is  also  “incidental" 
in  amount  to  the  overall  project. 
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Examples 

Alterations  and  additions  to  buildings 
Apartment  buildings  (5  stories  and  above] 
Arenas  (enclosed) 

Auditoriums 

Automobile  parking  garages 

Banks  and  financial  buildings 

Barracks 

Churches 

City  halls 

Civic  centers 

Commercial  buildings 

Court  houses 

Detention  facilities 

Dormitories 

Farm  buildings 

Fire  stations 

Hospitals 

Hotels 

Industrial  buildings 

Institutional  buildings 

Libraries 

Mausoleums 

Motels 

Museums 

Nursing  and  convalescent  facilities 
Office  buildings 
Out-patient  clinics 

Passenger  and  freight  terminal  buildings 

Police  stations 

Post  offices 

Power  plants 

Prefabricated  buildings 

Remodeling  buildings 

Renovating  buildings 

Repairing  buildings 

Restaurants 

Schools 

Service  stations 
Shopping  centers 
Stores 

Subway  stations 

Theaters 

Warehouses 

Water  and  sewage  treatment  plants 
(buildings  only) 

Residential  Construction 

Residential  projects  for  Davis-Bacon 
purposes  are  those  involving  the 
construction,  alteration,  or  repair  of  single 
family  houses  or  apartment  buildings  of  no 
more  than  four  (4)  stories  in  height.  This 
includes  all  incidental  items  such  as  site 
work,  parking  areas,  utilities,  streets  and 
sidewalks. 

Examples 

Town  or  row  houses 

Apartment  buildings  (4  stories  or  less) 

Single  family  houses 
Mobile  home  developments 
Multi-family  houses 
Married  student  housing 

Heavy  Construction 

Heavy  projects  are  those  projects  that  are 
not  properly  classified  as  either  "building”, 
"highway”,  or  "residential".  Unlike  these 
classifications,  heavy  construction  is  not  a 
homogeneous  classification.  Because  of  this 
catch-all  nature,  projects  within  the  heavy 
classification  may  sometimes  be 
distinguished  on  the  basis  of  their  particular 
project  characteristics,  and  separate 
schedules  issued.  For  example,  separate 


schedules  may  be  issued  for  dredging 
projects,  water  and  sewer  line  projects,  dams, 
major  bridges,  and  flood  control  projects. 

Examples 
Antenna  towers 

Bridges  (major  bridges  designed  for 
commercial  navigation)  * 

Breakwaters 

Caissons  (other  than  building  or  highway) 

Canals 

Channels 

Channel  cut-offs 

Chemical  complexes  or  facilities  (other  than 
buildings) 

Cofferdams 
Coke  ovens 
Dams 

Demolition  (not  incidental  to  construction] 

Dikes 

Docks 

Drainage  projects 
Dredging  projects 
Electrification  projects  (outdoor) 

Flood  control  projects 

Industrial  incinerators  (other  than  building) 

Irrigation  projects 

Jetties 

Kilns 

Land  drainage  (not  incidental  to  other 
construction) 

Land  leveling  (not  incidental  to  other 
construction) 

Land  reclamation 
Levees 

Locks,  waterways 

Oil  refineries  (other  than  buildings) 

Pipe  lines 
Ponds 

Pumping  stations  (prefabricated  drop-in 
units — not  buildings] 

Railroad  construction 

Reservoirs 

Revetments 

Sew'age  collection  and  disposal  lines 
Sewers  (sanitary,  storm,  etc.) 

Shoreline  maintenance 
Ski  tows 
Storage  tanks 
Swimming  pools  (outdoor) 

Subways  (other  than  buildings) 

Tipples 

Tunnels 

Unsheltered  piers  and  wharves 
Viaducts  (other  than  highway) 

Water  mains 
Waterway  construction 
Water  supply  lines  (not  incidential  to 
building] 

Water  and  sewage  treatment  plants  (other 
than  buildings) 

Wells 

Highway  Construction 

Highway  projects  include  the  construction, 
alteration  or  repair  of  roads,  streets, 
highways,  runways,  taxiways,  alleys,  trails, 
paths,  parking  areas,  and  other  similar 
projects  not  incidental  to  building  or  heavy 
construction. 

Examples 

Alleys 


*  Major  bridges  contain  elements  of  both  heavy 
and  highway  construction.  See  WAB  Case  No.  77-2 
(October  21. 1977). 


Base  courses 
Bituminous  treatments 
Bridle  paths 
Concrete  pavement 
Curbs 

Excavation  and  embankment  (for  road 

construction) 

Fencing  (highway] 

Grade  crossing  elimination  (overpasses  or 

underpasses) 

Guard  rails  on  highway 
Highway  signs 

Highway  bridges  (overpasses;  underpasses; 

grade  separation)  Medians 
Parking  lots 
Parkways 

Resurfacing  streets  and  highways 

Roadbeds 

Roadways 

Runways 

Shoulders 

Stabilizing  courses 

Storm  sewers  incidental  to  road  construction 

Street  Paving 

Surface  courses 

Taxiways 

Trails 

In  applying  these  guidelines  contracting 
agencies  are  reminded  that  they  have  the 
authority  only  in  the  first  instance  to 
designate  the  appropriate  wage  schedule(s) 
from  the  Federal  Register,  and  to  determine 
the  application  of  multiple  schedules  issued 
by  the  Wage  and  Hour  Divison  in  project 
wage  determinations.  Any  questions 
regarding  the  application  of  the  guidelines  set 
forth  in  this  memorandum  to  a  particular 
project  or  any  disputes  regarding  the 
application  of  the  wage  schedules  are  to  be 
referred  to  the  Wage  and  Hour  Division  for 
resolution,  and  the  instructions  of  the  Wage 
and  Hour  Division  are  to  be  observed  in  all 
instances.  Furthermore,  where  multiple 
schedules  are  issued  by  the  Wage  and  Hour 
Division,  they  must  be  utilized  in  the  contract 
specifications  unless  the  agency  requests  and 
receives  a  change  in  the  wage  determination 
from  the  Wage  and  Hour  Division.  To  ensure 
that  appropriate  schedules  arc  issued, 
contracting  agencies  are  advised  to  provide 
the  Wage  and  Hour  Division  in  their  requests 
for  wage  determinations  with  a  sufficiently 
specific  description  of  the  project  to  be  able 
to  determine  its  character. 

July  14. 1978. 

All  Agency  Memorandum  No.  131. 

To:  All  Government  contracting  agencies  and 

the  District  of  Columbia. 

From;  Xavier  M.  Vela,  Administrator. 

Subject:  Clarification  of  All  Agency 

Memorandum  No.  130. 

The  purpose  of  this  memorandum  is  to 
clarify  Memorandum  No.  130,  dated  March 
17, 1978.  Although  the  Wage  and  Hour 
Division  has  received  a  positive  reaction 
from  most  contracting  agencies  who  work 
regularly  with  the  issues  raised,  some 
questions  have  arisen  over  specific  aspects  of 
the  memorandum. 

Memorandum  No.  130  is  intended  to  be  a 
guide  to  categories  of  projects  in  a 
construction  sense  and  is  to  be  applied 
uniformly  by  the  contracting  agencies  in  the 
absence  of  specific  direction  on  the  wage 
determination  or  advice  by  the  Wage  and 
Hour  Division.  However,  the  Wage  and  Hour 
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Division  is  aware  that  in  some  circumstances 
the  category  of  a  project  may  appear  to  be 
unclear  or  a  literal  application  of  the 
guidelines  may  be  inappropriate.  For 
example,  questions  frequently  arise  over 
pumping  stations,  which  may  vary  greatly  in 
sophistication  and  construction  techniques. 
Therefore,  if  the  contracting  agency  has  any 
questions  regarding  application  of  the 
guidelines  in  a  specific  case,  or  if  a  question 
is  raised  with  the  agency  by  interested 
parties,  the  issue  of  application  of  the  wage 
rate  schedules  should  be  referred  to  the 
Wage  and  Hour  Division.  This  referral  should 
include  a  complete  description  of  the  project, 
any  evidence  available  of  area  practice 
regarding  wages  paid  on  similar  projects, 
comments  by  interested  parties  which  may 
have  been  submitted  to  the  agency,  and  the 
agency’s  recommendation.  Where  the  nature 
of  the  project  in  a  construction  sense  is  not 
clear,  area  practice  regarding  wages  paid  will 
be  taken  into  consideration  together  with 
other  factors  such  as  construction  techniques 
and  classifications  of  workers  required  on  the 
project.  See  W'AB  Case  No.  77-23  (December 
30. 1977). 

Questions  have  also  arisen  regarding  the 
circumstances  in  which  multiple  schedules  of 
wage  rates  are  issued  for  a  project  which 
includes  construction  items  that  in 
themselves  would  be  different  categories  of 
construction.  Because  of  the  complexities  in 
application  of  multiple  schedules,  the 
contracting  agency  should  consult  with  the 
W'age  and  Hour  Division  whenever  it  appears 
that  more  than  one  schedule  of  rates  is 
appropriate  for  a  project,  unless  the  wage 
dccision(s)  as  issued  indicates  that  multiple 
schedules  are  applicable. 

Generally,  multiple  schedules  are  issued  if 
the  construction  items  arc  substantial  in 
relation  to  project  cost — more  than 
approximately  20  percent.  Only  one  schedule 
is  issued  if  construction  items  are 
“incidental"  in  function  to  the  over  all 
character  of  a  project  [e.g.,  paving  of  parking 
lots  or  an  access  road  on  a  building  project), 
and  if  there  is  not  a  substantial  amount  of 
construction  in  the  second  category.  Note, 
however,  that  20  percent  is  a  rough  guide.  For 
example,  when  a  project  is  very  large,  items 
of  work  of  a  different  character  may  be 
sufficiently  substantial  to  warrant  a  separate 
schedule  even  though  these  items  of  work  do 
not  specifically  amount  to  20  percent  of  the 
total  project  cost. 

Although  the  example  given  is  that  of 
incidental  paving  and  utilities,  the  same 
principles  are  applied  to  other  categories, 
such  as  building  construction  on  a  heavy  or 
highway  project.  Thus,  in  a  recent  case,  the 
Wage  and  Hour  Division  deleted  the  building 
schedule  when  it  learned  that  a  small 
building  under  a  contract  primarily  for 
runway  construction  was  approximately  4 
percent  of  project  cost.  Another  example  of 
general  interest  is  the  applicability  of  the 
building  schedule  to  a  building  in  a  rest  area 
of  a  highway.  In  this  situation,  applying  the 
principles  of  MARTA,  W'AB  Case  No.  75-5, 
for  extensive  projects,  the  project  for 
comparison  purposes  is  the  rest  area  itself, 
rather  than  the  entire  highway. 

These  principles  regarding  incidental 
construction  are  not  in  conflict  with  the  Wage 


and  Hour  Division’s  recognition  in  certain 
circumstances  (WAB  Case  No.  77-19)  of  a 
clearly  established  practice  of  paying 
different  wage  rates  on  specific  portions  of 
building  projects.  For  example,  different  rates 
may  be  paid  for  incidental  paving  and 
utilities  than  are  paid  in  the  construction  of 
buildings  on  building  projects.  These  projects 
are  building  projects,  and  the  wage  rates 
issued  by  the  W'age  and  Hour  Division  for 
incidental  paving  and  utilities  reflect  wages 
paid  on  such  work  on  building  projects. 

Contracting  agencies  are  reminded  of  their 
responsibility  to  advise  contractors  on  the 
application  of  multiple  wage  schedules  issued 
by  the  Wage  and  Hour  Division  or  obtained 
by  the  agency  from  the  Federal  Register.  If 
any  questions  arise  regarding  application  of 
the  schedules  to  the  project  in  accordance 
with  these  guidelines,  or  if  it  appears  that  a 
wage  schedule  may  have  been  issued  in 
error,  a  ruling  should  be  requested  from  the 
Wage  and  Hour  Division.  On  these  issues,  as 
in  all  other  matters  in  the  administration  of 
the  Davis-Bacon  and  related  acts,  we  will 
continue  to  work  cooperatively  with  the 
contracting  agencies.  For  convenience. 
Memorandum  No.  130  is  attached. 
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